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Plaintiff Eugenio Galaz, by and through his guardian Frankie Sue Galaz,
appeals the district court’s order dismissing his Third Amended Complaint with
prejudice. Plaintiff is a minor residing in the City of Fallon, Nevada (City). He
alleges that he was exposed to jet fuel from a leak in a gas pipeline that runs
beneath the City and services the nearby United States Naval Air Station. Plaintiff
brought suit against the United States pursuant to the Federal Tort Claims Act, 28
U.S.C. 88 2671-80, joining as defendants the City of Fallon, Exxon Mobil
Corporation, and Kinder-Morgan Energy Partners. Plaintiff’s complaint was
dismissed by the district court because it failed to state a cause of action upon
which relief could be granted under Nevada law. We have jurisdiction pursuant to
28 U.S.C. § 1291, and we affirm.

Plaintiff seeks to recover the cost of medical monitoring, arising from his
alleged exposure to carcinogens in the jet fuel, under theories of liability in
negligence, nuisance, strict liability, and fraud. He claims that his exposure has
increased the risk that he will develop a disease and that, as a result, he suffers
from a well-founded fear of cancer. Plaintiff, however, does not allege that he
suffers from a present physical injury or illness and he fails to allege even the

circumstances of his exposure.



We analyze plaintiff’s federal and supplemental state law claims under
Nevada law. 28 U.S.C. § 1346(b)(1). The Nevada Supreme Court recently held
that medical monitoring may be available as a remedy for damages based on an
existing tort theory, but declined to outline the elements for recovery. See Badillo
v. American Brands, Inc., 117 Nev. 34 (2001). The Nevada Supreme Court has not
yet recognized a fear of cancer, absent proof of physical injury or illness, as
sufficient to sustain a cause of action in tort. We therefore conclude that plaintiff’s
failure to allege a legally cognizable injury is sufficient to uphold the district
court’s dismissal of plaintiff’s negligence, nuisance, fraud, and strict liability
claims against all defendants.!

AFFIRMED.

L In light of our disposition, we need not address the City of Fallon’s
additional contention that it is immune from suit by operation of state law and the
sovereign immunity doctrine at common law.
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